
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



222 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

trial; and if prevented by imprisonment from so doing the proceeding 
was ex parte and wholly void. " Nor can it be held that the decree under 
the circumstances of this case was conclusive on that point, as the con- 
demnation was ex parte and the proceedings illegal." 

In the present case, aside from the master having by his resistance 
forfeited his neutral character, we think the owners of the property were 
represented at the trial. The decree, after stating the capture of the 
Ship Endeavour from Boston, Nathaniel Griffin, master, recites that 
" the examination made on Frimaire 2d last, on the occasion of said 
seizure, by Citizen Bebian, delegate in Porto Bico; the analysis of said 
vessel's papers in English compared and signed Bebian, by Citizen 
Menard, assistant sworn interpreter of said language," from which it 
may be inferred that the mate, acting master, was examined in pre- 
paratorio; but if not, then the decree "is silent as to the presence of 
the parties ; " and as it is not recited in the protest that the mate was 
denied a hearing the presumption is, as held in The Snow Thetis, supra, 
that he was given an opportunity to defend. The burden is upon the 
claimant to show that he was not. The mate, though imprisoned at 
Porto Bico, thereafter in the island of St. Thomas on December 24th, 
made his protest, while the condemnation did not take place until 
January 7th following : he was at liberty, so far as appears by the record, 
to attend the trial in person if he had so desired. We must therefore 
hold that the condemnation was legal, and the motion for a new trial 
is overruled. The former findings are withdrawn and new findings now 
filed. 

The findings herein together with this opinion will be certified to 
Congress. 

GEORGIA V. TENNESSEE COPPER COMPANY 

Supreme Court of the United States, 1907 
(206 TJ. S. 230, 236) 

Mr. Justice Holmes delivered the opinion of the court. 

This is a bill in equity filed in this court by the State of Georgia, in 
pursuance of a resolution of the legislature and by direction of the 
Governor of the State, to enjoin the defendant Copper Companies from 
discharging noxious gas from their works in Tennessee over the plaintiff's 
territory. It alleges that in consequence of such discharge a wholesale 
destruction of forests, orchards and crops is going on, and other injuries 
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are done and threatened in five counties of the State. It alleges also a 
vain application to the State of Tennessee for relief. A preliminary 
injunction was denied, but, as there was ground to fear that great and 
irreparable damage might be done, an early day was fixed for the final 
hearing and the parties were given leave, if so minded, to try the case on 
affidavits. This has been done without objection, and, although the 
method would be unsatisfactory if our decision turned on any nice ques- 
tion of fact, in the view that we take we think it unlikely that either party 
has suffered harm. 

The case has been argued largely as if it were one between two 
private parties; but it is not. The very elements that would be relied 
upon in a suit between fellow-citizens as a ground for equitable relief are 
wanting here. The State owns very little of the territory alleged to be 
affected, and the damage to it capable of estimate in monej r , possibly, at 
least, is small. This is a suit by a State for an injury to it in its capacity 
of quasi-sovereign. In that capacity the State has an interest indepen- 
dent of and behind the titles of its citizens, in all the earth and air 
within its domain. It has the last word as to whether its mountains 
shall be stripped of their forests and its inhabitants shall breathe pure 
air. It might have to pay individuals before it could utter that word, 
but with it remains the final power. The alleged damage to the State 
as a private owner is merely a makeweight, and we may lay on one side 
the dispute as to whether the destruction of forests has led to the gully- 
ing of its roads. 

The caution with which demands of this sort, on the part of a State, 
for relief from injuries analogous to torts, must be examined, is dwelt 
upon in Missouri v. Illinois, 200 U. S. 496, 520, 521. But it is plain 
that some such demands must be recognized, if the grounds alleged are 
proved. When the States by their union made the forcible abatement of 
outside nuisances impossible to each, they did not thereby agree to sub- 
mit to whatever might be done. They did not renounce the possibility 
of making reasonable demands on the ground of their still remaining 
quasi-sovereign interests; and the alternative to force is a suit in this 
court. Missouri v. Illinois, 180 U. S. 208, 241. 

Some peculiarities necessarily mark a suit of this kind. If the State 
has a case at all, it is somewhat more certainly entitled to specific relief 
than a private party might be. It is not lightly to be required to give 
up quasi-sovereign rights for pay; and, apart from the difficulty of 
valuing such rights in money, if that be its choice it may insist that an 
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infraction of them shall be stopped. The States by entering the Union 
did not sink to the position of private owners subject to one system of 
private law. This court has not quite the same freedom to balance the 
harm that will be done by an injunction against that of which the plain- 
tiff complains, that it would have in deciding between two subjects of 
a single political power. Without excluding the considerations that 
equity always takes into account, we can not give the weight that was 
given them in argument to a comparison between the damage threatened 
to the plaintiff and the calamity of a possible stop to the defendants' 
business, the question of health, the character of the forests as a first or 
second growth, the commercial possibility or impossibility of reducing 
the fumes to sulphuric acid, the special adaptation of the business to the 
place. 

It is a fair and reasonable demand on the part of a sovereign that the 
air over its territory should not be polluted on a great scale by sulphur- 
ous acid gas, that the forests on its mountains, be they better or worse, 
and whatever domestic destruction they have suffered, should not be 
further destroyed or threatened by the act of persons beyond its control, 
that the crops and orchards on its hills should not be endangered from 
the same source. If any such demand is to be enforced this must be, 
notwithstanding the hesitation that we might feel if the suit were be- 
tween private parties, and the doubt whether for the injuries which they 
might be suffering to their property they should not be left to an action 
at law. 

The proof requires but a few words. It is not denied that the defend- 
ants generate in their works near the Georgia line large quantities of 
sulphur dioxide which becomes sulphurous acid by its mixture with the 
air. It hardly is denied and can not be denied with success that this 
gas often is carried by the wind great distances and over great tracts of 
Georgia land. On the evidence the pollution of the air and the magni- 
tude of that pollution are not open to dispute. Without any attempt to 
go into details immaterial to the suit, it is proper to add that we are 
satisfied by a preponderance of evidence that the sulphurous fumes cause 
and threaten damage on so considerable a scale to the forests and vege- 
table life, if not to health, within the plaintiff State as to make out a 
case within the requirements of Missouri v. Illinois, 200 U. S. 496. 
Whether Georgia by insisting upon this claim is doing more harm than 
good to her own citizens is for her to determine. The possible disaster 
to those outside the State must be accepted as a consequence of her 
standing upon her extreme rights. 
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It is argued that the State has been guilty of laches. We deem it 
unnecessary to consider how far such a defence would be available in a 
suit of this sort, since, in our opinion, due diligence has been shown. 
The conditions have been different until recent years. After the evil 
had grown greater in 1904 the State brought a bill in this court. The 
defendants, however, already were abandoning the old method of roast- 
ing ore in open heaps and it was hoped that the change would stop the 
trouble. They were ready to agree not to return to that method, and 
upon such an agreement being made the bill was dismissed without 
prejudice. But the plaintiff now finds, or thinks that it finds, that the 
tall chimneys in present use cause the poisonous gases to be carried to 
greater distances than ever before and that the evil has not been helped. 

If the 'State of Georgia adheres to its determination, there is no 
alternative to issuing an injunction, after allowing a reasonable time to 
the defendants to complete the structures that they are now building, 
and the efforts that they are making to stop the fumes. The plaintiff 
may submit a form of decree on the coming in of this court in October 
next. 

Injunction to issue. 

Mr. Justice Haelan, concurring. 

The State of Georgia is, in my opinion, entitled to a general relief 
sought by its bill, and, therefore, I concur in the result. With some 
things, however, contained in the opinion, or to be implied from its 
language, I do not concur. When the Constitution gave this court 
original jurisdiction in cases " in which a State shall be a party," it was 
not intended, I think, to authorize the court to apply in its behalf, any 
principle or rule of equity that would not be applied, under the same 
facts, in suits wholly between private parties. If this was a suit between 
private, parties, and if under the evidence, a court of equity would not 
give the plaintiff an injunction, then it ought not to grant relief, under 
like circumstances, to the plaintiff, because it happens to be a State 
possessing some powers of sovereignty. Georgia is entitled to the relief 
sought, not because it is a State, but because it is a party which has 
established its right to such relief by proof. The opinion, if I do not 
mistake its scope, proceeds largely upon the ground that this court, 
sitting in this case as a court of equity, owes some special duty to 
Georgia as a State, although it is a party, while under the same facts, it 
would not owe any such duty to the plaintiff, if an individual. 



226 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

DECISION OF THE PERMANENT COURT OF ARBITRATION IN THE MATTER OF 
THE MARITIME BOUNDARY DISPUTE BETWEEN NORWAY AND SWEDEN 

Whereas, by Convention under date of March 14, 1908, Norway and 
Sweden agreed to submit to the final decision of a Tribunal of Arbitra- 
tion, comprised of a president who shall neither be a subject of either 
of the contracting parties nor domiciled in either of the two countries, 
and of two other Members of whom one shall be a Norwegian and the 
other a Swede, the question of the maritime boundary between Norway 
and Sweden as far as this boundary has not been determined by the 
royal resolution of March 15, 1904; and 

Whereas, in pursuance to said convention, the two Governments have 
appointed respectively as president and arbitrators: 

Mr. J. A. Loeff, Doctor of Law and Political Sciences, former Minister 
of Justice, Member of the Second Chamber of the States-General of the 
Netherlands ; 

Mr. F. V. N. Beichmann, President of the Court of Appeals of 
Trondhjem, and 

Mr. K. Hj. L. de Hammarskjold, Doctor of Law, former Minister of 
Justice, former Minister of Public Worship and Public Construction, 
former Envoy Extraordinary and Minister Plenipotentiary to Copen- 
hagen, former President of the Court of Appeals of Jonkoping, former 
Professor in the Faculty of Law of Upsal, Governor of the Province of 
Upsal, Member of the Permanent Court of Arbitration ; and 

Whereas, in accordance with the provisions of the Convention, the 
memorials, counter memorials, and replications have been duly exchanged 
between the parties and communicated to the arbitrators within the 
periods fixed by the President of the Court; and 

Whereas, the two Governments have respectively appointed as agents, 
to wit : 

The Government of Norway, Mr. Kristen Johanssen, attorney at the 
Supreme Court of Norway; and the Government of Sweden, Mr. C. 0. 
Montan, former member of the Court of Appeals of Svea, Judge in the 
Mixed Court of Alexandria; and 

Whereas, it has been agreed by Article II, of the Convention : 

1. That the Court of Arbitration shall determine the boundary line 
in the waters from the point indicated by XVIII on the map annexed 
to the project of the Norwegian and Swedish Commissioners of August 
18, 1897, in the sea as far as the limit of the territorial waters; 
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2. That the lines, limiting the zone which may be the subject of 
litigation in consequence of the conclusions of the parties and within 
which the boundary line shall consequently be established, must not be 
traced in such a way as to comprise either islands, islets, or reefs which 
are not constantly under water ; and 

Whereas, it has likewise been agreed by Article III of the said Con- 
vention : 

1. That the Tribunal of Arbitration must decide whether the boundary 
line is to be considered, either wholly or in part, as being fixed by the 
boundary treaty of 1661 together with the map thereto annexed, and in 
what manner the line thus established should be placed. 

2. That, as far as the boundary line shall not be considered as fixed 
by said treaty and said map, the Tribunal shall fix this boundary line, 
taking into account the circumstances of fact and the principles of 
international law; and 

Whereas, the agents of the parties have presented the following con- 
clusions to the Tribunal: 

The agent of the Norwegian Government: 

That the boundary between Norway and Sweden within the zone 
which constitutes the object of the arbitral decision, shall be determined 
in accordance with the line indicated on the map annexed, under No. 
35, to the memorial presented in behalf of the Norwegian Government. 

And the agent of the Swedish Government : 

I. As regards the preliminary questions : 

May it please the Tribunal of Arbitration to declare that the boundary 
line in dispute, as regards the space between point XVIII as already 
fixed on the map of the Commissioners of 1897, and point A on the 
map of the boundary treaty of 1661, is but incompletely established by 
the said treaty and the map annexed thereto, for the reason that the 
exact situation of this point is not shown clearly therein, and, as regards 
the rest of the space, extending westward from the same point A to the 
territorial boundary, that the boundary line was not established at all by 
these documents. 

II. As regards these main questions : 

1. May it please the Tribunal to be guided by the treaty and map of 
1661, to take into account the circumstances of fact and the principles 
of the law of nations, and to determine the maritime boundary line in 
dispute between Sweden and Norway from point XVIII as already 
fixed, in such a manner that in the first place the boundary line shall be 
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traced in a straight line to a; point which constitutes the middle point 
of a straight line, connecting the northernmost reef of the Eoskaren. 
belonging to the Koster Islands, that is to say, the reef indicated on 
table 5 of the report of 1906 as being surrounded with depths 9, lo, and 
10, and the southernmost reef of tbe Svartskjar, belonging to the Tisler 
Islands, and which is furnished with a beacon, which point is indicated 
on the same table 5 as the point XIX. 

2. May it please the Tribunal further to take account of the circum- 
stances of fact and the principles of the law of nations and establish the 
rest of the disputed boundary in such a manner that — 

a. Starting from the point fixed according to the conclusions of para- 
graph 1 and designated as point XIX, the boundary line shall be traced 
in a straight line to a point situated midway on a straight line connect- 
ing the northernmost of the reefs indicated under the name of Stora 
Drammen, on the Swedish side and the Hejeknub rock, situated to the 
southeast of Heja Island, on the Norwegian side, which point is in- 
dicated on the said table 5 as point XX ; and 

b. Starting from the point last mentioned, the boundary shall be 
traced in a straight line due west as far into the sea as the maritime terri- 
tories of the two nations are supposed to extend. And 

Whereas, the line mentioned in the conclusions of the Norwegian 
agent is traced as follows : 

From point XVIII as indicated on the map of the Commissioners of 
1897, in a straight line to point XIX situated midway on a line drawn 
between the southernmost reef of the Svartskjar (the reef which is 
furnished with a beacon) and the northernmost reef of the Eoskaren. 

Prom this point XIX in a straight line to point XX, situated midway 
on a line drawn between the southernmost reef of the Heiefluer (sondre 
Heieflu) and the northernmost of the reefs comprised under the name 
of Stora Drammen. 

Prom this point XX to point XXa, following a perpendicular drawn 
from the middle of the last mentioned line. 

Prom this point XXa to point XXb, following a perpendicular drawn 
from the middle of the line connecting the said southernmost reef of the 
Heieflu with the southernmost of the reefs comprised under the name of 
Stora Drammen. 

Prom this point XXb to point XXc, following a perpendicular drawn 
from the middle of a line connecting the Sondre Heiefluer with the 
small reef situated to the north of Klofningen islet near Morholmen. 
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Prom this point XXc to point XXd, following a perpendicular drawn 
from the middle of a line connecting the Midtre Heieflu with the said 
reef to the north of Klofningen islet. 

From this point XXd, following a perpendicular drawn from the 
middle of the line connecting the Midtre Heieflu with a small reef sit- 
uated west of the said Klofningen to point XXI, where the circles cross 
which are drawn around said reefs with a radius of 4 nautical miles (60 
to a degree). And 

Whereas, after the Tribunal had visited the disputed zone, examined 
the documents and maps which had been presented to it, and heard the 
pleas and replies as well as the explanations furnished it at its request, 
the discussion was declared terminated at the session of October 18, 
1909. And 

Whereas, as regards the interpretation of certain expressions used in 
the convention and regarding which the two parties expressed different 
opinions during the course of the discussion — 

In the first place the Tribunal is of opinion that the clause in ac- 
cordance with which it is to determine the boundary line in the sea 
as far as the limit of the territorial waters has no other purpose than to 
exclude the possibility of an incomplete determination, which might give 
rise to a new boundary dispute in future. And 

It was obviously not the intention of the parties to fix in advance the 
terminal point of the boundary, so that the Tribunal would have only to 
determine the direction between two given points. And 

In the second place, the clause in accordance with which the lines 
bounding the zone which may be the subject of dispute in consequence 
of the conclusions of the parties must not he traced in such a manner as 
to comprise either islands, islets, or reefs which are not constantly under 
water can not be interpreted so as to imply that the islands, islets, and 
reefs aforementioned ought necessarily to be taken as points of departure 
in the determination of the boundary. And 

Whereas, therefore, in the two respects aforementioned, the Tribunal 
preserves full freedom to pass on the boundary within the limits of the 
respective contentions. And 

Whereas, under the terms of the Convention, the task of the Tribunal 
consists in determining the boundary line in the water from the point 
indicated as XVIII on the map annexed to the project of the Norwegian 
and Swedish Commissioners of August 18, 1897, in the sea as far as the 
limit of the territorial waters. And 
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Whereas, as regards the question " Whether the boundary line should 
be considered, either wholly or in part, as being fixed by the boundary 
treaty of 1661 and the map thereto annexed," the answer to this question 
should be negative, at least as regards the boundary line beyond point A 
on the aforementioned map. And 

Whereas, the exact situation of point A on this map can not be de- 
termined with absolute precision, but at all events it is a point situated 
between points XIX and XX, as these points will be determined here- 
inafter. And 

Whereas, the parties in litigation agree as regards the boundary line 
from point XVIII on the map of August 18, 1897, to point XIX as 
indicated in the Swedish conclusions, and 

Whereas, as regards the boundary line from the said point XIX to a 
point indicated by XX on the maps annexed to the memorials, the 
parties likewise agree, except that they differ with regard to whether, in 
determining point XX, the Heiefluer or the Heieknub should be taken as 
a starting point from the Norwegian side. And 

Whereas, in this connection, the parties have adopted, at least in prac- 
tice, the rule of making the division along the median line drawn be- 
tween the islands, islets, and reefs situated on both sides and not con- 
stantly submerged, as having been in their opinion the rule which was 
applied on this side of point A by the treaty of 1661 ; and 

The adoption of a rule on such grounds should, without regard to the 
question whether the rule invoked was really applied by said treaty, have 
as a logical consequence, in applying it at the present time, that one 
should take into account at the same time the circumstances of fact 
which existed at the time of the treaty. And 

Whereas, the Heiefluer are reefs which, it may be asserted with suffi- 
cient certainty, did not immerge from the water at the time of the 
boundary treaty of 1661 and consequently they could not have served 
as a starting point in defining a boundary. And 

Whereas, therefore, from the above mentioned standpoint the Heiek- 
nub should be preferred to the Heiefluer. And 

Whereas, point XX being fixed, there remains to be determined the 
boundary from this point XX to the limit of the territorial waters. And 

Whereas, point XX is situated, without any doubt, beyond point A as 
indicated on the map annexed to the boundary treaty of 1661. And 

Whereas, Norway has held the contention, which for that matter has 
not been rejected by Sweden, that from the sole fact of the Peace of 
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Eoslrilde in 1658 the maritime territory in question was divided auto- 
matically between her and Sweden. And 

Whereas, the Tribunal fully endorses this opinion. And 

Whereas, this opinion is in conformity with the fundamental princi- 
ples of the law of nations, both ancient and modern, in accordance with 
which the maritime territory is an essential appurtenance of land terri- 
tory, whence it follows that at the time when, in 1658, the land territory 
called The Bohuslan was ceded to Sweden, the radius of maritime terri- 
tory constituting an inseparable appurtenance of this land territory must 
have automatically formed a part of this cession. And 

Whereas, it follows from this line of argument that in order to ascer- 
tain which may have been the automatic dividing line of 1658 we must 
have recourse to the principles of law in force at that time. And 

Whereas, Norway claims that, inside (on this side) of the Koster- 
Tisler line, the rule of the boundary documents of 1661 having been 
that the boundary ought to follow the median line between the islands, 
islets, and reefs on both sides, the same principle should be applied with 
regard to the boundary beyond this line. And 

Whereas, it is not demonstrated that the boundary line fixed by the 
treaty and traced on the boundary map was based on this rule, and 
there are some details and peculiarities in the line traced which even 
give rise to serious doubts in this regard, and even if one admitted the 
existence of this rule in connection with the boundary line fixed by the 
treaty, it would not necessarily follow that the same rule ought to have 
been applied in determining the boundary in the exterior territory. And 

Whereas, in this connection, 

The boundary treaty of 1661 and the map thereto annexed make the 
boundary line begin between Koster and Tisler Islands ; and 

In determining the boundary line they went in a direction from the 
sea toward the coast and not from the coast toward the sea; and 

It is out of the question to say that there might have been a con- 
tinuation of this boundary line in a seaward direction ; and 

Consequently, the connecting link is lacking in order to enable us to 
presume, without decisive evidence, that the same rule was applied 
simultaneously to the territories situated this side and to those situated 
that side of the Koster-Tisler line. And 

Whereas, moreover, neither the boundary treaty nor the map apper- 
taining thereto mentioned any islands, islets, or reefs situated beyond the 
Koster-Tisler line, and therefore, in order to keep within the probable 
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intent of these documents we must disregard such islands, islets, and 
reefs. And 

Whereas, again, the maritime territory belonging to a zone of a certain 
width presents numerous peculiarities which distinguish it from the land 
territory and from the maritime spaces more or less completely sur- 
rounded by these territories. And 

Whereas, furthermore, in the same connection, the rules regarding 
maritime territory can not serve as a guide in determining the boundary 
between two contiguous countries, especially as, in the present case, we 
have to determine a boundary which is said to have been automatically 
traced in 1658, whereas the rules invoked date from subsequent centuries ; 

And it is the same way with the rules of Norwegian municipal law con- 
cerning the definition of boundaries between private properties or be- 
tween administrative districts. And 

Whereas, for all these reasons, one can not adopt the method by which 
Norway has proposed to define the boundary from point XX to the 
territorial limit. And 

Whereas, the rule of drawing a median line midway between the in- 
habited lands does not find sufficient support in the law of nations in 
force in the seventeenth century. And 

Whereas, it is the same way with the rule of the thalweg or the most 
important channel, inasmuch as the documents invoked for the purpose 
do not demonstrate that this rule was followed in the present case. And 

Whereas, we shall be acting much more in accord with the ideas of the 
seventeenth century and with the notions of law prevailing at that time 
if we admit that the automatic division of the territory in quesion must 
have taken place according to the general direction of the land territory 
of which the maritime territory constituted an appurtenance, and if we 
consequently apply this same rule at the present time in order to arrive 
at a just and lawful determination of the boundary. And 

Whereas, consequently, the automatic dividing line of 1658 should be 
determined (or, what is exactly the same thing expressed in other words) 
the delimitation should be made today by tracing a line perpendicularly 
to the general direction of the coast, while taking into account the neces- 
sity of indicating the boundary in a clear and unmistakable manner, thus 
facilitating its observation by the interested parties as far as possible. 
And 

Whereas, in order to ascertain what is this direction we must take 
equally into account the direction of the coast situated on both sides of 
the boundary. And 
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Whereas, the general direction of the coast, according to the expert 
and conscientious survey of the Tribunal, swerves about 20 degrees west- 
ward from due north, and therefore the perpendicular line should run 
toward the west to about 20 degrees to the south. And 

Whereas, the parties agree in admitting the great unsuitability of 
tracing the boundary line across important bars ; and 

A boundary line drawn from point XX in a westerly direction to 19 
degrees to the south would completely obviate this inconvenience, since 
it would pass just to the north of the Grisbadarna and to the south of 
Skjottegrunde and would also not cut through any other important 
bank; and 

Consequently, the boundary line ought to be traced from point XX 
westward to 19 degrees south, so that it would pass midway between the 
Grisbadarna banks on the one side and Skjottegrunde on the other. And 

Whereas, although the parties have not indicated any marks of allign- 
ment for a boundary line thus traced there is reason to believe that it 
will not be impossible to find such marks. And 

Whereas, on the other hand, we could, if necessary, avail ourselves of 
other known methods of marking the boundary. And 

Whereas, a demarkation which would assign the Grisbadarna to 
Sweden is supported by all of several circumstances of fact which were 
pointed out during the discussion and of which the following are the 
principal ones: 

a. The circumstance that lobster fishing in the shoals of Grisbadarna 
has been carried on for a much longer time, to a much larger extent, and 
by much larger number of fishers by the subjects of Sweden than by the 
subjects of Norway. 

b. The circumstance that Sweden has performed various acts in the 
Grisbadarna region, especially of late, owing to her conviction that these 
regions were Swedish, as, for instance, the placing of beacons, the 
measurement of the sea, and the installation of a light-boat, being acts 
which involved considerable expense and in doing which she not only 
thought that she was exercising her right but even more that she was 
performing her duty; whereas Norway, according to her own admission, 
showed much less solicitude in this region in these various regards. And 

Whereas, as regards the circumstance of fact mentioned in paragraph 
a above, 

It is a settled principle of the law of nations that a state of things 
which actually exists and has existed for a long time should be changed 
as little as possible ; and 
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This rule is specially applicable in a case of private interests which, if 
once neglected, can not be effectively safeguarded by any manner of 
sacrifice on the part of the Government of which the interested parties 
are subjects; and 

Lobster fishing is much the most important fishing on the Grisbadarna 
banks, this fishing being the very thing that gives the banks their value 
as fisheries; 

Without doubt the Swedes were the first to fish lobsters by means of 
the tackle and craft necessary to engage in fishing as far out at sea as 
the banks in question are situated; 

Fishing is, generally speaking, of more importance to the inhabitants 
of Koster than to those of Hvaler, the latter having, at least until com- 
paratively recent times, engaged rather in navigation than fishing; 

Prom these various circumstances it appears so probable as to be almost 
certain that the Swedes utilized the banks in question much earlier and 
much more effectively than the Norwegians; 

The depositions and declarations of the witnesses are, generally speak- 
ing, in perfect harmony with this conclusion ; 

The arbitration Convention is likewise in full accord with the same 
conclusion ; 

According to this Convention there is a certain connection between the 
enjoyment of the fisheries of the Grisbadarna and the keeping up of the 
light-boat, and, as Sweden will be obliged to keep up the light-boat as 
long as the present state of affairs continues, this shows that, according 
to the arguments of this clause, the principal enjoyment thereof is now 
due to Sweden. And 

Whereas, as regards the circumstances of fact as mentioned under b : 

As regards the placing of beacons and of a light-boat — 

The stationing of a light-boat, which is necessary to the safety of 
navigation in the regions of Grisbadarna, was done by Sweden without 
meeting any protest and even at the initiative of Norway, and likewise 
a large number of beacons were established there without giving rise to 
any protests; and 

This light-boat and these beacons are always maintained by Sweden at 
her own expense; and 

Norway has never taken any measures which are in any way equivalent 
except by placing a bellbuoy there at a time subsequent to the placing 
of the beacons and for a short period of time, it being impossible to even 
compare the expenses of setting out and keeping up this buoy with those 
connected with the beacons and the light-boat; and 



DECISIONS INVOLVING QUESTIONS OP INTERNATIONAL LAW 235 

It is shown by the foregoing that Sweden had no doubt as to her rights 
over the Grisbadarna and that she did not hesitate to incur the expenses 
incumbent on the owner and possessor of these banks even to the extent 
of a considerable sum of money. 

As to the measurements of the sea — 

Sweden took the first steps, about thirty years before the beginning of 
any dispute, toward making exact, laborious, and expensive measure- 
ments of the regions of Grisbadarna, while the measurements made some 
years later by Norway did not even attain the limits of the Swedish 
measurements. And 

Whereas, therefore, there is no doubt whatever that the assignment of 
the Grisbadarna banks to Sweden is in perfect accord with the most 
important circumstances of fact. And 

Whereas, a demarkation assigning the Skojottegrunde (which are the 
least important parts of the disputed territory) to Norway is sufficiently 
warranted by the serious circumstance of fact that, although one must 
infer from the various documents and testimony that the Swedish fishers, 
as was stated above, have carried on fishing in the regions in question for 
a longer period, to a greater extent, and in greater numbers, it is certain 
on the other hand that the Norwegian fishers have never been excluded 
from fishing there. And 

Whereas, moreover, it is averred that the Norwegian fishers have al- 
most always participated in the lobster fishing on the Skjottegrunde in 
a comparatively more effective manner than at the Grisbadarna: 

Therefore — 

The Tribunal decides and pronounces : 

That the maritime boundary between Norway and Sweden, as far as 
it was not determined by the royal resolution of March 15, 1904, is fixed 
as follows : 

From point XVIII situated as indicated on the map annexed to the 
project of the Norwegian and Swedish Commissioners of August 18, 
1897, a straight line is traced to point XIX, constituting the middle 
point of a straight line drawn from the northernmost reef of the Boskaren 
to the southernmost reef of the Svartskjar, the one which is provided 
with a beacon; 

From point XIX thus fixed, a straight line is traced to point XX, 
which constitutes the middle point of a straight line drawn from the 
northernmost reef of the group of reefs called Stora Drammen to the 
Hejeknub situated to the southeast of Heja Islands; from point XX a 
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straight line is drawn in a direction of west 19 degrees south, which line 
passes midway between the Grisbadarna and the Skjottegrunde south and 
extends in the same direction until it reaches the high sea. 

Done at The Hague, October 23, 1909, in the Palace of the Permanent 
Court of Arbitration. 

J. A. Loeff, President, 

Michiels Van Veeduynen, Secretary General, 

EoELL, Secretary. 



